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ABSTRACT . - 

9' ;Thereane grounds for concern about tegting's 

relationship to the law because where a constitutional issue is 
involved^ the burden of proof of need for the test immediately shifts 
to educators. Throughout the history of testing in this country r the 
courts have often intervened to assure, that students, while they are 
in school r are free from discrimination , either in word or act, by 
school officials. Upon a prima facie showing of discriminatory 
•impacts those doing the testing must demonstrate the rationality of 
the testing procedures and the validity of the tests. In a case 
presenting the clearest summary of the requirements of proper 
validation, the court set up^ four hurdles that the defendant must 
clear. Eirst," the test- must have differential validity, that is, it 
must have separate validation scores for all minorities. Second, the 
level of confidence for the test must be at the .05 level. Third, the 
testing procedure must contain an. adequate sample. Fourth, the test 
must have been administered to all under uniform conditions — the 
local" use of the test must closely conform to the sample, purpose,^ 
and conditions used in the test's vali'^ation. (Author/IRT) 
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I SCHOOL TESTING, GROUPING AND THIil J All 
.M. Chester Nolte 



. tr _ . ■ 

A paper presented at the 21st annual convention of the National 
Or^-,anization on Legal Problems of Education, November 13 , 1975 
at. Colorado Springs, Colorado.. . : . . 



; ■ / SCHOOL TESTING, GROUPING Al!D TJI^ lA!] ' ' 
'11, Cheficor Nol.r.o 

On every faculty there is an individual v7ho just loves to play 
the role of the devil's advocate. In our^. institution, rbat. individu'i.l 
goes by. the name ' of Raymond (not his real narho, of cotirse) , and ho\s on<^ 
of my closese friends;' alrhough w often differ on vjowpoinns , we still' 
respect and value each other's intef^rity. Occhsionally , h.f> tends to b'?corne 
unreasonahfc about this or. that educational practice he conoiders out: of 
line. One of Raymond's pet peeves lately is the subject of pupil testinr>,. 
which he contends has gotten all out of hand, 

"Educators want' to play God complains Raymond. ^^They seem to think 
their tests are fool-proof. Luckily, the courts are now moving In to keep 
rherri in line, and that*s all. to the good;'* . 

.1 asked Raymond what he mriant--"pl aying God.'^' He explained that It all 
began long ago in bibl,ical nimas. ■- . ■. 

"Biblical times?" I asked. . ' . ■ . 

'"Yes, biblical timos--in Genesis , actually. The first testing began in 
Ehe beginning, when God looked upon the V7orld that ho had made, and declared 
that it v/as very good , Mow^^ some misguided educators seem to think that chey 

o • ■ . ■ • . ■ . , • 

ZOO can operate imder a royal -imprimatiir passed along to themi from on high, 
that they now inherit the golden key to unlock the inner mysterios of educa- 
tional testing and grouping." Uhile I respect Raymrnd's loss patience 
with sloppy resting in s^c'hool, I can't gen as worlced tip as he does over the 
widespread inequaliries he' claims now exist. 
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"Testing has becomq. rheoCornersnonG of all public ecUicacion,'^ viailod 
Raymond. ''t-Je'vo become nothing but a profession of ' 'oor't/orfi ' . TJhon God 
cold Adam and Eve to enjoy the Garden of Eden, he avoided telling them V7tiat 
the consequences might be of eating- from the forbidden tree, and our teeth 
have been aching ever since Adam and Eve ^ot trapped — they had no ^iciea 
what monumental debt they arid their progeny v7ould be saddled x/ith tjere they" 
to flunk the test — v/hich, of course, rhey did. They forfeited Paradise, and- 
doomed us thereby to an endless rcTund of sorting, screening, diagnosing, 
identifying-, tracking, labeling, grouping, classifyingj comparing and 
categorizing people ad infinitu^^ The schools have become nothing more than 
sorting machines to determine X7ho gets scrarce jobs- and v/ho does not-, Why 

o' 

can't educators realize than much of what we do isn*n scientifically de- 
fensible, much less legally fair? There ought to be a lawl*' 

I reitiindod Raymond that many states have discussed bills to limit the 
"brain-probing*^ type Jf test, but, that they had'been soundly defeated in 
most, I reminded him also that the past five years have seen heavy emphasis 
on attempts to remedyl.bad practice in testing and' assignment of pupils. His 
idea about the eternal cost of failing the apple test was nex7 to ne-'-'I''d 
heard numerous curses '^attributed to the act of original sin, but never that' 
'^education is forever deviled with testing as a direct result, • [■ 

* I decided to investigate just how valid Raymond's theories on testing 
might oe, particularly as they relate to current law. What J found was that 
Rayi ond wasn' t crying "wolf-wolf "--that indeed there are grounds for some 
concern. I found too that many educators are ip real trouble should they 



gooff up. on renting, becnusG \7hnro a con^stirutional inoii^^ ir, involved , ttia 
tnirdon of proof of jicod f or the noon iirmodiaro% ntiifts no odpxnr.ors, uhero 
ot course^ ic ohould hnvn :been nil along, Sinco the lognl aGpoccs of nchool — 
r.phr.ing bear sofpo . pinfallr, , here in what I found. 

Rop r.fl of Tesrinj^Projyram 

The firsr American cestis of r.chool ef f GCtivene^^n v7oro oral escnminn tlonn 

given by colonial school commirreor, to determlnG pupil^ orthodoxy and whether 

those pupiln had gained enough reading skilln to keep ahnad of that Olde . 

Teluder Satan. Many years V7ere to go by before Dr, J. M. Rice devined a 

spelling scale in 1894, nox-; said to be the first achievem-riht test In this 

country. At the turn of the century, the v7orks of Thorndike, Binet, and 

Therman increared interest in devclnping tests of intplligenco 3 V7hich were 

administered to immigrants entering Ellis Island on their x-7ay to becoming - 

'^Americans Because southern Europeans;, Asians, and Chinese did poorly. on 

these tests, they V7ere allocated lov/er immigration quotas than those persons . 

v7ho came from norrhern Europe, the British Isles,* and Russia, v7ho did better 

on the tests. It was felt that at last, science could be applied to the problem 

of educating hordes of immigrants. World War I gave a tremendous shot d.n 

the arm to the testing movement vjhen the Army Alpho and l]v.t<^ tests were 

devised as. expediters of the X7ar effort. Tjie Roaring Twenties' sai? an enormous • 

proliferation of the idea that children coiild and should be. grouped homogenc 

ously, and by 1929, fully 707a of the cities in this coimtiry followed some form ' 

of homogeneous grouping pattern in schools. ; ' . 

"•'•An interesting side-light .occurred when, in addition to the' IQ tests, psycho- 
logists seriAusly worked nard" on developing a F^-^ral Quotient -(nQ) or a Religious 
, Quotient (RQ) , but reluctantly gave it up as a bad job. Today,;, with more enlight- 
enment, we can perceive that their failure^'tas^an inability to Tinderstand the ■ 
■'affective' domain. Lifl'^ci • 



You may recall another landmark of nho 1920".*3 — uhc Oregon cnsn in 
1923, in vzhich rhe Suprom- Court tield rhat "the child is no-r. th^. mc;:e " 
creature" of rhe State, that parents have a parental prerogative in the ■ 
upbringing of. their own children. A srarcmay not scanda::di?:e its children 

■ V • 

by forcing them to conform no a single stnte-operated pattern of education. 
The Twenties likewise saw ttio High Court strike down state statutes in 
Nebraska and lov/a wiiich invoked penalties for teaching Gorrran to children 
below the eighth grade . In- effect, these cases .established the child's 
unfettered right to learn, ro know, and to have a protected area of 
interest which the state cannot invade r''<^ * 

•By 1943 5 the courts had come ■ to protect the right to learn by giving 
notice to state officials that they could not administer uncoao tltu'tional 
tests as a condition of school attendance . In rhe landr^irk decision in IJost 
'Yj-Jii^PjJlJL^^^^i^^ ^^''^^ ^>'^pVQr^':i Court .held that 

excluding a child from* school for failure to sa}utc the flag, even though 
the country was at. war, was an unfair test of loyalty. In a. 6-3 decision, 
Mr. Justice Jackson wrote for the majority:*' 

As' p;overnmenral pressure tox-jard unity bjocomes greater, so strife 
becoTPes more bitter as to v;hose unity it snail bo. Prbbably no deeper 
division of our people could proceed from any provocation tfianfrom 
finding it necessary to choose vbnt doctrine and whose program of 

- piiblic education officials shall compel 3^outh to unite in er'^racidg, 
- . ,If there is any f iKcd sta>: in our constiDiticnnl conotellanion, 
it is that -no official, high or petty, can prescribe what shnil be 
orthodoirin politics, nationalism, religion, or other patters of 
opinion or force citissens to confess by word- or act their faj. 

. therein. . , .Boards of education have important, delicate, ard highly 
discretionary functions , but none that they may not perform x^ttf-hin 
the limits of the Bill of Rights. . . .One"s- right to ?:lfe, liberty, ' 

•5'* The movement to guarantee children a* right to know was an e:a:enGion of 
the ^'Lernfreiheir;^' proninent in rhe Pru^.'^:*an Tlnive'raity in t:l\o r'-i-^'^v ir^OO's,' 
and introduced into this country mainly through the influence of Horace Mann. 
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and property, to free speech, a free press, freedom of worship 
and assembly may not be submitted to vote; they depend on the 
outcomes of no elections . . . ■ ^ . - 

Thus, the idea that a minority child (a member of Jehovah's Witnesses) 

might assert a right against^majority -testing principle and come out 

vicarious was further strengthened on the basis' of a religious tost.. 

It is .amazing to me, that 'despite the fact that lir . Aistice Jackson's 

was clearly defined, it 
principle of law/has failed to reach the consciences of many educators 

even today, thirty-two years ' la ter . , The principle is that even in wartime 

a nation as diverse, and as pluralistic as. ours defies fzducation^l standarcU- 

MLiSJGLv^^^en tne tests we use ^re indicative of this failure—tnev are knox-7n 

as "standardized" tests, and educators place a groat deal of confi^eriKie in 

their teaching by noting the extent to. which children in their schools are 

similar to other children throughout th0 country, While similarities are 

of course important, , they" Ccannot form the J^asis of our testing program, 

■simply because such a posture places a penalty however slight j' and however 

■ " . r l^Ging 

. subtle-, ■ upon b.eing "dif f erenf:'3"-"Which is equated coyinf erior This 

i^ns pointed out by Mr. Chief Justice Warren when\ he .wrote that different 

facilities for the races are "inherently" unequal. On that occasion, for 

a unanimous Court, Warren wrote that ' . . 

Classifying pupils by race 'generates a feeling of inferiority..-,^ 
as to their status in the community that may affect; their hearts ^ind" 
minds in a V7ay unlikely ever to be undone . . - We conclude that 
in the field of public education the doctrine of" separate but -equal' 
has no place. Separate educational facilities are inherently un- 
equal. 4 . .Today, it ^s doubt ful ^ that any child may reasonably bo 
expected to succeed in life if he is denied the opportunity o£ an 
education. Such an. opportunity , whore the state has undertaken to 
provide it, is a rignt V7hich must bo made available to all on . 
equal terms . ' ■ " 
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.^Thus, Che essGntinl .quality of- Che educational freedom, movement, . 
Which was articulated in tnn Warron opinion in Brown (1954) vms this: 
every chily^,- though different from all other children, in entitled to 
equal treatment by the state. The doctrine . recognizes cn^eTOjtC:£S.y but 
disallows different i-£eatm_ejnt of individuals merely becauae they are 
different. The distinction is of more than passing interest. It says 
in effect that the schotols are not here to erase all our social ills., 
to eradicate poverty, disease, inherited characteristics, and the like 
--those inequalities envisioned in the Great Society Jjrpg^^ams of Lykdon 
Johnson, for example. Not only are the schools dn no position to do \ll • 
this, the schools should not undertake- such" tasks, because of other rel^ons 
The school is an institution run by the state to promote its citizenship 
interests, and not for the purpose of eradicatiLng all social injustices. 
Thus, the school cannot justify broad based programs aimed at righting 
all society's wrongs; it must be content. to do V7hat it can for the indivi- 
dual, guaranteeing not an equal educational dpportUnity, but rather that 
which it can and of right ought to do--to treat all 'individwals equally 
in a non-discriminatory way, „ 

This is the- same as saying that V7hereas a child is not entitled to 
equal pflucntional opportunity at the hands of- the state, he .or she is 
entitled while in school- to b e- free from dincriminntiori, either in v;ord 
or act, by school officials. This was fiirther emphasized in the case of 
^i93iiE.> ^'^ho was punished because of the double standajcd vjhich existed 
between the regurar courts of law for adults and those in V7hich jn^eniles 
were tried, /^^y^^nlle dei^^ was a mis-classification, said the ^ • 
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Neither the Rill of Rights nor tho Fourteenth Amendment are for adults 
alone." CUssifying ' children, as second-class citizens was further pro- 
scribed in the Tinker (1969) black armband case uhen the Court declared ' 
'that children are "persons" under our Constitution, and do not their 
constitutional rights at the schoolhouse gate. StBT.e -ope rated schools may ' 
not be enclaves of totalitarianism.- School officials do not have absolute 
power over .their charges. • • •■ • " ' . 

In order fpr the State, .in the person of school officials 
to justify prohibition of a particular, expressiorfof opinion, it 
must be shown that i*s action. wa,-. caused by something- more than a 
mere desire to auoidj the discomfort and unpleasantness that always 
■ accompany an unpopular viewpoint. If there is no disruption, the 
prohibition cannot ba sustained. ... 

The unequivocal wording in which Mr. Justice Fortas framed the opinion 
. in JJ-Jlker encouraged the concept, long held in American educational circles, 
that the child is guaranteed an education at public expense, that in effect, 
it was the purpose of the law to eradicate differences other than the narr^pw 
scope of freedom" of expression (symbolic speech,, at that). This concept 
of "equal educational opportunity" was explored in , the . 1973 Rodrig^iie^ 
case, in which five of the jus.tices rejected the 'claim that' the federal 
Constitution guarantees such a birthright to every American boy and girl. 
. The Nixon Four were joined in the majority opinion by Mr. Justice Stewart, 
■who, v/hile admitting that our system of public education "can fairly- be 
described as chaotic and unjust," nevertheless- rejected the claim that 
the "poor" can be recognizable as. a classification of persons who are being 
discriminated againsf.by the state's school funding program. Poor people 
live in rich districts as well as in poor--what about them? "The Equal! 
Protection Clause confers no substantive rights and creates no substantive • . 



ERIC 



8 

liberties/' lorote Mi, Justice Stewart/ "Its' function, rather, is simply 
to measure the validity of c 1 ns s i^ f i^'MAS?^, (emphasis mine.) created by ' ' 
state laws. Innovative new thinking is necessary to assure both a higher 
level of ^quality and a greater unJLJ^rmi^tv (emphasis mine) of opportunity. 
But the. ultimate solutions must pome from the lairnakers (in each of the 
states) and' from the democratic pressures of those vho elect th«n," 

The "bucking-back-to-the-states". decision in Riiclri p^uo^j, started/ or 
perhaps; more accurately, extended the '^7ho-me?" syndrome inherent in the 
sorc^lled accountability moveinent in education* Tt uas not the federal 
government's role to provide an educatiari— -that \;as the duty of each "of . 
.the states. The majority made it qialte clear that they had no- reference * 
to a full university "education" at p\iblic expense--that is, satisfactory 
if the state X7ishes to provide such a broad opportunity* The State of 
Te xas V7as fulfilling a valid -state purpose in providing a minimal 
''schooling" to. all of its children, the Rodriguez child includerU Since 



he \'ias receiving thje minimal guarantee of education, he v7as not being 
discriminated^ against merely because he happened to live in a poorer* - 
district than some other Texas children. In- delivering its minimal amount 
of education to one of its citizens, Texas V/as not invidiously discrirain- 
a ting, but in fact was living up to its avowed purpose of preparing its 
citizens to read and v/rite, to. vote, to serve on the, jury", join meaningfully 



in the life of ^the state government, and serve in the armed forces. Beyond 

that, there was no compulsion for the state to go in education/ Of course, 
a state may not use grouping patterns, or tests, or methods of procedure 
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in classifying iCs studnntfi T7hlch plainly violafc fedoml Conntitutional , 

RuaranrGcs, but thono p,uarant-.oos arn in tcvms of cqiinl prof.Rction and due 

procfiss and not in the content of the nducationalprbgrnms which a state 

such as Toxan providen f roe. to' its junior citiKens. 

Although education is r.ot a "fundamental ri^ht", it has been held by 

the Supreme Court to be both a "liberty" and a "property" rlnht under the ' 

Fourteenth and First Arnandments: In Go as Lopo.-^:. ^ the majority opinion 

•by Mr. Justice Uhite, explained it this way 

Appellants contend that because there is no constitutional rij^ht 
. ^ to an education at public expense, the Due Process Clause does not 

protect against e:cpulsions from the public school ^svntnm. This position 
misconceives the nature of the issue and is refuted" by prior doci;;lQns.. 
iiie Fourteenth Amendrent forbids the State to deprive any person of 
.life, liberty or property v/ithout due process of lai;^ Protected interests 
in property are norirally 'not created by the Conotitntion. Rather they 
are created and t:heir dimensions are defined* by an. independent source ' 
such as state statutes or rules entitling the citi7.en to cert.ain benefits 
(citinry Ppth) . , / .Here, on the basis of state lat;, appellees plainly 
. had legitin^ate claims of entitlement' to a p-^biic education (citim-^ Ohio 
statutes). .Navinf^ chosen, to extend the ri^ht to an edurafJon 'to - 

people of appellees ' . class generally , Ohio may not V7ithdrau that rif>ht 
on grounds of misconduct absent fundamentally fair procedures to deter- 
nnne V7he?:her the nlnco'nduct has o.ccurred,: , , . 

Finding out whether a student has misbehaved is , of cotirso,^ a "test" ' 
and one which must be administered within the confines of the Bill of Rights. 
This was emphasized most dramatcally in a "tracking" ra/io in 1967, which 
encouraged T^-^ Judge J. Skelley Uright to explain tjhy the tests* being used 
in the District of Columbia by the school-board xjcre ccnotitJitio!lally im- 
accept:able, ' . 

Because those tes\:s are s tandardir'.ed primarily on and are 
•relevant to a white middle class group of 'stu.dents ^ they prnduc^e * 
•inaccurate and misleading' tes.t' scores V7hen given to lower class 
Mogro students. As a result, rat:her thari being classified according 
•to abilitv to learn, these students are in reality being classified 

• • . • 
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. according to their . socio-economic sf-af.tis , or---morfi pmcinnly-- 
accordiqp, to environii'nntnl And iwycholpnicnl fncrorn which havn 
nnthinn to do uith innntn nhilif.y. ■Hnbnnn v. V-vinf/i, -1967. 

The clue to the Ruspect clnsnification x;as thaf 'a dinprooortionntn 

number of black studentn.was enrolled in the lower track.' Conver.iely, 

whibefj made up a much larger proportion, o.f the upper track than would 

reasonably be eKpoctod considerinfr their nmill nmnbern in the ".otal ' 

.population of students. Because the school board hnd fni3ed to justify 

its plncement practices, the court ordered it to develop a more objective 

m.eans of grouping. its children for instructioml purposes. 

. ■ * * 

The first step in challenging a school's tofitinfj practice is for 
plaintiffs to ostnbli.sh n prj^l fj}cici nho^jin^^ of dxr>criminntory inoacjt . 
upon their liborty and/or property rights. The dincrlminntion nll/^god is 
usually in terms of race or ethnicity, and more recently, unequal treatment 
of fhe sexes. Upon such a prip^i fnc.iji shor/ing, the burden then shifts to 
those doing the testing to make some demons trntj on- of the rationality of . the 
testing procedures and the validity of the tests themselves, a departiure 
from traditional equal protection analyses. IJhere ■to->t validity is at 
issue (does the test measure v;hat it purports to -rnenfuire?) , the defendant 
must show a strong relationship to the categories being used, si^ch as>special 
odxication- needs of children, or successful employee traits and skills. The 
case presenting the clearest summary- of the requirements for proper validation 

iL^ii.£5L5ii^^ F.2d 906, 197.'^. The case 

involved . the question of whether tests being administered to workers and 



prospective v/orkors in the -power company, were of snmcient validity to 

pass constitutional muster. However, the same raeORuren of competen-cy ■ 

can be assumed to apply in public schools. "A teot: ia not valid or invalid 

, P£X said- the Fifth Circuit Court, "but must be cvaluar.ecl in the - 

•setting in which it is'- used." ' " •. . 

The court set up four hurdles which defendant , must clear In order to 
prevail. To clear the first hurdle,- defendant rmist-. demonstrate that the ■ 
test has cHJfereiiaal validity, i. e., that it has separate validation . 
scores for all minorities on which it is being used. Differential validity " 

, is not to be confused %ith con^te.nt validity , which is aimply the question- »^ 
of whether the test measures characteristics "found among persons in the 
particular job or category. Some of the c^§t#alQo involve ^px^lictive 
validity, in which performance on the fjfst is highly related to actual 

■job performance. .For many ^ teachers and admini-strntorn , such sophisticated 

statistical raanlpVrlatiohs are out of the ,questio!3'''S7ithout'e2ipGrt advice '^^'^ 

and counsel. Remember , this is only the first of four hui-dles which, the / 

school of ficials must clear vihen te-stin^^ practices are chal'} on^ od in court/. 

To clear, the sccoiid hurdle, defondant must bring tho l^evnl of confidence 

for the t;est:.to the .05 level to iuvsure a high level of correlation. This 

■ . ■. *• 

iS'^the same as saying that the probahility of obtnininf> the snrpo test reqults 

through mere chance is no greater than one in twenty. School poroonnel ' I 
stand to lose many cases, at this second stop ^ pxovrl edy or octroe, tha^/ 
they have survived the firsts. - ; / 

= To clear the third hurdle, the defendant must demobs trar.o that the 
testing procedure .contains an adequatp^ nample« Under fhis standard^ smnll " 
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samples tend to bo ipmedintely suspect,, since the statiatical procedures 
must -be sophisticated eno.ugh to account for the pVobnbility that a full 
rahRG of selectivity of an impartial- na.ture was uGo.d in selbc'ting the • 
relevant sub-groups from the. population. Finally, to survive the fourth' 
hurdle defendants must. demonstrate thalK the tost hm' been'adasinistered 
to all the teflteeG. xmder tmiform te/ting coiidit ionn , which IooIcg en.sy ' 
but is. more difficult than at first appears. Under thi.o '.standard; the 
courts will not accept evidence of validated, standfirdir^ed testinf> results 
unless^ the testing sample, -the purposes, a.nd the- 'test conditions used in 
that validation closely T.orrespdnd to those in- the local- use of the test. ' 

Federal courts have established' the principle o£ la-; that testing may 
not be^ised in recen,tly_ desegregated school system, regardloss of issues' ' 
of test validity or bias.. This rule is to guard ngainnt further continuance 
of the .effectffi'.of paj.t segregation practices, arid applibn to intra -school 
tracking as 'well as to the maintenance of dual ' schools. The duxation of 
the ban on testing has been held in some cases to be "until a' unit*iry 
syr.tem. is established," which may amount to as long as several years of 
operation under a unitary system.^ Plaintiff noed not,/.thact testing discri- 
mination was intentional , either. Discriminatory Intent does not have to ' 
be proved;' it is enough to show discrimina!:ory .qiUxomes from testing to 
prove that the school is engaging in an illegal and • itnconstitntional 

' ° ■ 

testing practice, , . ^ 

\ ' ■ . ' " * 

. Most jiidgf^s take -.the position that ther^? is no such thin^-^ no n./'cultnre- 

... ■ . ■ * . :. ■ ^ . ' 

free" test; those- v/ho* claim such , perfection are imrnediately onddle.d with the 
burden of proof of such a claim. To my Icnot/ledgG, no one has dnvoloped a 



• "pluralistic" test of. sufficient, reliability to overcome 'the presumption 
that any and all minorities can be equally sucGesjful on the test., in 'one 
instance, an employer, wishing to avoid supporting l):!B..testl!i,- practices, 

. listed all his employees as "American," under the hr-dinp, of ethnic groups-, 
but the court ordered him to come up with apprpprinJ-rcnltural.; economic ; 

. and ethnic groupings opposite each score so that it could be determined 

whether he. had indeed been discriminatory in his application of the tests, 
■ in qties tion, ^ " 

Male 'v. "Female ' ^ 

Title LX forbids discrimination on the basis of se:c in any educational- 
program receiving federal financial assistance.. Although a few issues,, most 
. notably competition of girls in athletics have been litigated. Title IX has 
significance in less publicized areas, such as rGcruitihg, admissions j 
financial aid, student rules and regulations, student employmont, text- ..' 
book bias, single-se:c courses and women's studies programs. Differirfr? 
treatment for unwed fathers than for unwed mothers would' constitute a false ^. 
test prohibited under Title IX.' A distric t may not require higher entrance 
scores on tests for girls than for boys . In raattiSrs of dress, long hair 
constraints for boys but not girls would be another example of unconsti- . 
■ tutional .tests. In one instance, a school district' had a roqui.roment that 
the homecoming "queen" be a virgin~-a test one , Tinner failed when she was 
found to.be married and the mother of n small child. Soma school practices 
of requiring more amassed credits for girls than for boys, for graduation 
clearly fail to meet Title l}i requirements there may he consid'r^rable fiex V 
biias' in counseling programs, also, where tjeli-me.nning counaeloro pass .a long ^ 
stereotypes about men and wonien. Bias may .also exist in the tools used by 
^counsel.prs--interest inventories, catalogs, testa, occupational mnterials^^^^ 

n: • -'■ • '.. •. ■. . -IS' ■•■ 




and . the like. In 1972, the Arnerican Pornonnel and • Gn^^ 

passed ^ a resolution calling for the • revision -of a T/ldoly -unod vocational 
interest bJank. because it. discriminated .against girls. Coiirsns in health, 
pliysical education, home. <^condmics , welding" aiid body-shor)^ and other so- 
called 'We s.ex" courses\a^t5\mus't"be open to botb rioKon, . Lack of facilities 
su^ch as SG^parate res tro,c5irs , ■dressing, roon^s, or. locker space is now no 
longer a de'fense against refusal to open such conrnos- to all on .an equal 
basis. =^ ' ' - ^ A 

' Similarly, Titl^ IX requires equal treatment of those vrhose nativq / \, 

•^i ■ ■ ■ . ' . ■ ' ■» 

langnage may be a h^mderance tcJtheir progress ir;. school. In Lai!iiv\ Nichols, 



the Supreme Court r^led/that San Francisco must provide sneciallr.od in- 

\ ' . i - , ■ ■ . • ' 

struQtion to Chinese\;childrdn i^hose language prevented thorn from under- * 
Standing Engli^sh, the language used^n the clarsronm,, TJhiio reither se3< 
nor language are inherently .suspect^ classiflcntioris on their face, if ttic 
".effect" of such classf fictions militates against one sex or a cle-ass of' " 
individuals, the state must defend ite practices therein,: ^ \ 

S tigmatization" Prohibited ^ . ^ ' " 

Any classification which tends to "stigmatise" a person^my 'immediately 
become suspect., since' its effect may be to destroy the nane, reputation, 
.regard of others,' or ultimate hope of getting and keeping futu:-e emnlqyment 
of an individual . For example,' the . longtime practice of publishing clas.s ' 
rank standings of graduates m.ay. stigmatise those vjho finish in the lower 
portions of the class. A small but growing number of schools are thotefore 
abandoning the practice. I have heard.;of no legal challenges to posting 
honor roll -s tandin^^s , but no doubt the sapie legal prohXcno could arise were 
this practice to be challenged. ' 16 ' 
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An example of possible stigma tizfition ocrctirred. in Ponnsylvanin . 



A school districl-hacl- a program called "Critical Poriort of Inrervnnt.ion 
(CPIN)", f.he object of uhich X7as to identify poton?:inl drug ahuoers 
among students in the eighth grade. Although the progrnn x/nr, announced • ' 
^in a letter home to parents, most of them did not' realise its implications. 
One of the parents challenged it in court as an invn|ion of his son's 
privacy. The court placed heavy reliance at trial <Caa.p.contradlcted 
expert testimony by a child psychiatrist that a label of "potential drug 
abuse*" could b<e. a self-fulfill4rig prophecy, and that test results or a 
refusal to take the ,.t.6s t c^uld result in scapo-goating, 

The.^cp.urt held for thp; challenging parent. "The attempt to make • the letter 
• requesting- consent similar to promotional inducement to buy lacks the necessary 
substance to give a parent the- opportunity to giA/e knouin^, intelligent ' . 
and aware consery:/' said the courr. The parents had been promised confi- 
dentiality of information :also, hut zhe court held iThat: the district's- 
assurance of confidentiality x^as .not creditable. "IJhen a proRram talks about 
labeling someone as a particular type and such a. label could remain with them 
for'the remainder of their lives, the margin ot error must boalmost nil," 
"^the court continued. To compound the embarra.ssment y the court found that 
.the preliminary statistics indicated a high possibility of error in identi- 
. flcation of the children in "question. - . , 

The court recognises that the Supremo Court has spoken, and many, 
law review authorities have spoken, about a balancing tost, Hhnt this 
means is that the court bnlances rhe Invasion of privacy against the- .* 
public need for a program to leairn of and po.nsibly p}:ovenz\}-n:i nlmrie 
^ .in/a society which has become av/aro of riie dangers ard e.ffncrs 'of drug 
abuse* This court^must balance the right of an indiviulual no privacy ' • 
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ahd the right of the governmeni: to invcado rhat privacy Sor the 
r.p.ko of a public intoronn. In doing no, w onrika zha bnlanco ' 
in favor of tfio . individual in circumntanron nnch ar, arn nho:'7n 
in cnis cane. In nhorn, there is coo much of. a chanco that: the' 
x/rong people fbr the v7rong reanons viill bo Gin<5lod nut nn'^ coun-. 
sellecl in the T7rong manner , %rrilcon j/^^rr^f^nria^ UfrDC En^?n<,,- 
. September 28, 1973. *" . • 

A Hea ve n of Idea s . . . . • . 

Inher,ent in all people-grouping practice is the. threshold presumpridn 
Chat spirieTi^nere out yonde'r there exists a Heaven of Idcnn popularod by ' 
models v/hich mortals are expected lo emulate.. If blue-eyed persons are 
believed to be superior to all others, the outcomes of manufactured tests 
x^hich measure eye color are suspect. In the lav;, such an arbitrariness of 
standard no be applied constitures .i?iLJ^X^i?M^!lE5 

5U^£yjj£2£i2Ja' Since there is no legal v/ay in which to sxiccessfully 
challenge the adequacy of the model, those v/ho fail to measure up uo it 
are concluded to be unfortunate creatures, destined to fill the lower ranks 
ot society .'^ The tests* are not at fault, it is the individ^vals being tested, 
explained mf friend Raymond. Furthermore , since we are supposed to be • 
educarors, it is our bounden (some say sacred) duty toapply the plumb ' . 

^ . ■ • ' ' . . 

line and thelevel to one and all, and- sort fihem into groups .*'£or rheir .own 
educational good," These decisions are' not to our liking; nevertheless, 
we are required to live wi'th them, since they come with the territory. 
It matters little that plumb line and level are suspect, being grounded 
•on mythorlogy, pseudo-science, and divination--we haveour duty to do, and 
do it we must. Like Calvin, today's educator Ruist assume our n.acred trust - 
ahd bring our crooked old worlr" into line with the Heaven of Ideas or lose 



the' gaye to that Olde Deluder Satan, V7ho V7aits with baited breath i-errc- we 
make a mistake. ' . - . • ' 
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Raymond explains If rhis V7ay. "Amoricnna nr. pronont: p.tq acninj^ iiko 
chfi Purit-nns acr.ed. Wn look on ..our childrpn as raoans ro nh and, r.ho pcr- 
ppr.uacion of our way of life. Likpwisfi, the Purirans in rheir day tJiouBht 
•children V7ere sent: for one purpor,e: 'for the glory of. God.' Today, wg may 
nh.ink of chem in more se.cular terms, you wo are f?ullr.y o^ the name blind- 
npsn. -. T'Jhen the Puritan movement began to fail in the UGO's, the Puritan 
saints were heard to lament, , even as some of us do today: '"but we did ir. 
all for youl ' Through compulsory attendance, ta:cation, and other con- / 
scraints,.we have built a model of WASF superiority and Amsrican invinci- 
bility ir^tQ our consciousness which has' bccojno rho major task of the schools- 
. xo perpetuate. Lika the Puritans, V7e have- failed to realise that different 
times call ;f or different needs, and the needs in turn call for different 
tests by \Jhich to measure our progress tox;ard human freedom.'* 

I pointed our to Raymond that the. real danger today is not so mtich .in 
mis -judging the mission of the schools as" in avoiding monetary liability 
for depriving' students of their civil rightsu Since board members can be 

lield personally liable if xhey know, or reaso^^ably should have known, that 
th^ey are depriving a student of his ci^il ryights,. the same, standards must 
of necessity also b^pplied ,to teachers' anci administrators 5 . ^^ho may be looked 

'upon as co-conspiratorB, and held to account for such deprivations . Raymond 
seemed only . partially convinced, so I went on. ' ■ 

*. "The Supreme Cour,t has' hold that cnildren are , 'persons • under our 

Constitution. Education is perhaps the most important function of state 

.and local governments. In' 1943, f:he Court asked this qi'.eGtion: ■ - 
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Kust a government of necessity be to.o r,trong tor the liberties 
ot its people, or too V7eak to maintain its aim eyj rA:en.ca? The answer 
. ia rne pn^st has been in iavor of n(:rongt:ii. Dnt ti>o Fonrteorith 
Amendment, as nov? applied to the Sratos-^ protects tuo citizen ap,ninst . 
rile State itself and all of its creatures 5 boards of odiication beinr, 
no exception. Tnat boards are educating the young for citir^onship 
is reason for scrupulous protection o5: Cons titutiona'l treodorarj oX . 
the individual, if v;? are not to strangle the free mind at it's 
source and teach youth to discount important principles of our 
government as mere platitudes IJ?nt^irj>,inia JM .^o£^ 
]i2-?J5,SJLt£' 1943. . • 

"There I agree with you completely," said Raymond. "T^/o grotips-- 
teachers c-^nd pupils-~have won greater fre.edoms in the civil rights movement 
than ever before . But vyhat they Vv<2 won i^s_ not_j^ to an education, 

or in the case of teachers ,2^to continued employment, but rather the right • 
to be , treated as individuals the right not to. be discrirainated against. 
Because illegal^ tes ting may infringe upon the gIviI' rights of l)oth these • 



groups, I think we ' re going to 
testing programs in the schools 
educators, and . a willingness t 
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nave to look moire realistically, at all 

This x-7ill take some soul-searching by 

change, to .de-my thologir^e tjio testing 

function , "and to purovide plenty of machinery for due proce/3S and fixie^mnce 

i . . . ^ - 
• • ■ * *„. 

procedures which v/ill v/ithstand the constraints of the constitution. The 

'winners will he the schools thdmselves . ■ 

: ■ ' " • • ' / . ; ^ ■ ' ^ 

I-'couldn*t agree more. I'll he looking forwar<il to that day when true 

equality in testing can be realised When that glad day comes, however, I 

suspect that Raymond won't hang up his gloves. He's the t^/pe of person 

V7ho has to have -a cause. Without testing to turn him on, Raymond will / ' 

go in search of other worlds to conquer, other fish to, fry, other mountains 

. to climb . . ' . . 

, In, the meantime, I.*m grateful for good, solid . friends like Raymond, 

who warn less-perceptive citizens to stay away ..flrom that attractive, nuisance 

where ,; as R-aymond says, **People tend to play God/* 
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: In Ceilling Raymond th^ "davil'iG ndvocato'S I avi not putf.inj^ him 

\ dot^7n--in fact,, just the opposito effect in inirondi^d. The term cornes 
\ dov7n to us from antiquity, from the L'atin, AfJvjX^atAiB M the person 

appointed in the Roman Catholic Church to oppona rip,orou3ly the. claims 
'^f a candidate' for banoni;^ation. Ho lonj^cr in the term limited to cocle55i- 

a^tical/matter&--it has nox7 spread into other disciplines. The use of an 
\. . ' > , . • • • . 

\. - ' \ • ' • 

ecRicational gadfly upon the Es tablishirent ' s epiderrriG reminds us all that 

v;e%ire^^but mortals, ar^d'that^ .as Kant wrote, ^^Uo virtue is ever so' strong 
. «:ha{t it is beyond temritat,:lc5n. " Uhat seems best to" augment our spiritual 
forc'^s is a ternptatiori V7hich ne have r?et and overconio. In Raymond , ue 
have ?the- kind of |friend xjho after all love-'^^ us ^'^nd in good conscience refuses to let 
us gel. too for out into Space. - 

Yoli might .conclude from it all that V7hat this old \;orld needo is not • 
iTiore/blain- probing tests ^ but perchan'^*^, more friends like Raymond, 



